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October 24, 2017 

 

John K. Dunleavy, Esq. 

Vermont Agency of Transportation    

National Life Building     

Montpelier, VT  05633-5001     

(by email and first class mail) 

 

Re: Public Records Act Requests Concerning Middlebury Main Street and 

Merchants Row Bridge Replacement WCRS 23 

 

Dear John: 

 

I write to you to submit Public Records Act requests on behalf of my clients.  Before setting 

forth our requests, I think it would be useful to you and your client for me to place the 

requests in context.  

 

The proposed design of the project will involve construction four feet deep into the 

groundwater system. Emplaced structures will impede groundwater flow and change the 

current depth of the water table -- potentially causing irreparable harm to the foundations 

of the historic structures in the area, such as the National Bank of Middlebury and the 

Battell Block. 

 

The information available to our experts strongly suggests that the FONSI, the §4(f) 

SAFETEA-LU determination, and the NHPA § 106 determination were not based upon 

any geologic and hydrogeological characterization of the site to define and determine the 

existing groundwater system, the bedrock groundwater system, the interaction of the two, 

their relationship to the downgradient environment, and the potential for harm to the 

downgradient environment – including historic buildings, other structures, and the Otter 

Creek.   

Hydrogeologist Steve Revell and construction management expert Matthew LaFiandra met 

with Wayne Symons (VTrans), Gordy Eastman (VTrans), and Aaron Guyette (VHB 

project manager) in late September to address these concerns.   

They discussed the drilling of the microtunnels.  Mr. LaFiandra repeated the question he 

had raised in an earlier meeting about whether the annulus between the steel pipe jacket 

and the rock will be sealed to eliminate a preferential pathway for the water table to 

drain.  The answer was discomfiting.  VTrans stated that this would grouted and sealed.  

However, VHB admitted that no grouting was in the current construction plan.   VTrans 
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directed VHB to confirm whether it was being sealed or not, and to modify their plan to 

include it.  So far we have not seen those plans.   

Mr. Revell and Mr. LaFiandra asked about hydrological studies.  They pressed the 

topic.  Mr. Revell asked questions about the barrier effect of the tunnel on the water table 

and enquired about whether modelling had been done.  He asked about the issues of 

changes in groundwater pressure and flows and the corresponding effects on soil 

compaction and foundation subsidence.   

Mr. Symons replied in a manner that suggested he may not have answers to these questions.  

Instead of indicating that this critical area had been studied, he made an ad hominem 

comment about my client, Mr. Dorsey.  He stated that “as they have peeled back layers of 

the onion and addressed them, this appears to be the newest layer that George is focusing 

on.”   

Mr. Revell and Mr. LaFiandra replied that there were a lot of problems and this was just 

one of them.  Mr. Revell stated that he had already asked these same questions of VTrans 

and VHB when they presented to the Regional Planning Commission (of which he is a 

board member) and they did not have answers then either.   

VTrans and VHB then said that they have modelled it and they just didn’t include that 

information in the packages for the public because they didn’t think it was 

relevant.  VTrans and VHB agreed to supply their hydrogeologic modelling to Mr. Revell 

and Mr. LaFiandra for review.  Mr. Revell and Mr. LaFiandra repeated that groundwater 

modelling is necessary for this project to understand the risks, that VHB has capable people 

on their staff (Mr. Revell even named them), and that they look forward to seeing the results 

of their modelling.  VTrans said they would send it over to Mr. Revell and Mr. LaFiandra 

and would ask for their advice on areas where additional work is beneficial. 

Mr. LaFiandra addressed the potential for Direct Fixation of the tracks to the tunnel 

sections, cutting at least 1’ out of the height of the tunnel section.  VTrans and VHG replied 

they didn’t do that in their plan because of the tunnel geometry and the difficulty of getting 

a perfect alignment from joined pre-cast sections.  Mr. LaFiandra replied that they could 

address the geometry by pouring a continuous concrete surface inside the tunnel to get their 

exact geometry after the pre-cast sections are joined.  He showed them an example of how 

that works, explained that it buys them at least a foot of profile depth.  They were interested 

in the potential weight savings in the profile section but Mr. Eastman claimed there was a 

negligible benefit in the excavation volumes except in the rock drilling/blasting 

areas.  VHB was directed by VTrans to look at it and see if they could get it done. 

Based on Mr. LaFiandra’s previous recommendation, they then discussed the value of a 

big move of 1-3 pre-assembled tunnel sections as a way to cut costs and make dramatic 

schedule gains on the shutdown window.  The total tunnel is roughly 1500 tonnes fully 

assembled.  They talked about the companies that do those sorts of services.  Mr. LaFiandra 

showed them a video of a 700 tonne move that he had performed.  He explained and VTrans 

and VHG appeared genuinely interested in the possibility of eliminating the crane pads, 

reducing the crane costs, improving the quality control of the pre-cast joints during pre-
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assembly on site at the Marble Works, and reducing the shutdown window to a 

month.  VHB was directed to look at and Mr. Symons said he was going to reach out the 

vendors that do the service to see if they can give him some numbers for the project.  

Mr. LaFiandra brought up the excavation volumes (18,000 cy) and their planned method 

of removing it (road-legal dump trucks hauling from the trench to the Middlebury stump 

dump).  They are planning to stockpile in the stump dump before hauling to a  contaminated 

material site 30-50 miles away.  There will be 1600 truck trips through downtown 

Middlebury.  Mr. LaFiandra told them they should look at off-highway articulated rock 

trucks to reduce their cycle time, tell the railroad to provide 40 open-top hoppers, and load 

the material straight to railcars for disposal at Kubricky’s contaminated waste site in 

Hudson Falls, NY.  It would reduce their cycle times, the amount of equipment needed, 

and be much better for the community.  They were interested in the idea and Mr. Eastman 

and Mr. Symons said they would look at it. 

The last thing Mr. LaFiandra said was that all of the problems he and Mr. Revell had 

identified, in particular the hydrogeology, cost, and schedule problems, would be solved if 

the tunnel section stayed at 18’ tall and they didn’t excavate below the waterline.  Mr. 

Symons and Mr. Eastman then gave a look of acknowledgement and nodded in 

agreement.  Mr. Symons said that VTrans was directed to make it 21’ and unless the 

legislature directs him otherwise, he has to build it to that clearance or not build anything 

at all. 

None of the promised information has been provided to Mr. Revell and Mr. LaFiandra.  

Moreover, as I wrote to the Secretary of the Agency of Transportation on October 31, 2016, 

the Vermont legislature has not directed that the tunnel be 21 feet.  The statute, and the 

AREMA standards it references, both allow repair and/or reconstruction to 18 feet.  Over 

the past year, I have not seen any credible legal argument that the statute or the AREMA 

standard require 21 feet.    

Therefore, we seek the following studies, analyses, information and documents regardless 

of their date – that is, regardless of whether they were created or received prior to issuance 

of the FONSI and the determinations under §4(f), SAFETEA-LU and the NHPA.  We seek 

those documents that existed prior to the FONSI and those that were created after the 

FONSI, up to the date of your response.   

 

1.       The mapping and analysis of the Surficial & Bedrock Geology in the project area 

between Rte.7 and the Otter Creek. 

2.       The structural analysis of the Bedrock and the relationship of the structural features 

to groundwater flow. 

3.       The definition of the unconsolidated groundwater system with groundwater flow 

maps, cross-sections, and flow components both horizontal and vertical. 

4.       The definition of the bedrock groundwater system with groundwater flow maps, 

cross-sections and flow components both horizontal and vertical. 

5.       The study of the relationship between the unconsolidated and bedrock groundwater 

systems with maps, sections and flow components. 
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6.       The analysis of the hydraulic conductivity of the unconsolidated and bedrock 

geologic systems both saturated and unsaturated. 

7.       A fracture trace analysis of the bedrock in the project area to define high 

conductivity zones for groundwaters flowing through the project on their way to the Otter 

Creek through and beneath downgradient structures. 

8.       A definition of the current and future relationship between the Otter Creek, the 

building structures, the railroad’s imposed structures and the groundwater system. 

9.       The mathematical modeling of the impact of the imposed structures on the 

groundwater system in the area of the imposed structures, existing downgradient 

structures and Otter Creek 

10.    A definition of the impact of the surface water/groundwater collection system on 

the groundwater system, downgradient structures and Otter Creek including anticipated 

flow conditions that it would be handling. 

11.  The revised project plans which show grouting and sealing of the microtunnels’ 

annulus. 

12. All documents showing that VTrans has or has not been directed to make the 

tunnel 21’ tall (other than 5 V.S.A. § 3670 which does not direct VTrans to do so), if any 

exist, including any communications between the State of Vermont and the FHWA on 

this subject. 

13.   Each email, letter, report or communication or other document which discusses 

the need for, or the absence of, any of the analyses or studies listed above in ##1-11. 

 

Requests 1-13 include all documents on private email accounts as set forth in Toensing v. 

Attorney General of Vermont. 

 

If our experts are correct, the lawful and logical bases for the FONSI, the §4(f) and 

SAFETEA-LU determination, and the NHPA §106 determination are defective.  

Regardless of the legalities, as a practical matter the project places in peril historic 

downtown buildings that are essential to Middlebury’s past, present and future. The project 

may cause substantial harm to, or possibly destruction of, those buildings.  

 

If these requests are confusing or burdensome, please let me know and we will try to 

address your concerns.  Thank you. 

 

Sincerely, 
 
James A. Dumont 

James A. Dumont, Esq. 

 

cc: The Hon. Phil Scott, Governor of the State of Vermont 

      Federal Highway Administration 

      Middlebury Selectboard 


